
UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
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 Debtor.  Hon. John H. Squires 
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REPLY IN SUPPORT OF MOTION OF  

RECEIVER’S MOTION TO STRIKE CLAIM OBJECTIONS 

  Robb Evans & Associates, LLC, the court appointed temporary equity receiver for the 

Lake Shore Common Enterprise (the “Receiver”)  states as follows for his reply in support of his 

Motion to Strike Claim Objections (the “Motion”):1 

INTRODUCTION 

On December 4, 2008 the SEG 1 Claimants filed an omnibus objection (the “Response”) 

to the Receiver’s Motion and the Trustee’s Motion primarily arguing that: (i) the SEG 1 

Claimants have proper standing to pursue the Objections; (ii) the Objections are proper and 

sustainable pursuant to § 502(d); and (iii) the propriety of the Objections will not be affected by 

plan confirmation.  Contemporaneously herewith, the Trustee has filed his reply in support of the 

Trustee’s Motion (the “Trustee’s Reply”) addressing, among other things, the SEG 1 Claimants’ 

standing and the impact of plan confirmation on the Objections.  The Receiver adopts the 

averments contained in the Trustee’s Reply, incorporates them by this reference pursuant to 

                                                 
1  Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the 

Motion.   
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Federal Rule of Bankruptcy Procedure 7010 and Federal Rule of Civil Procedure 10(c), and 

addresses the limited issue of the propriety of the Objections under § 502(d) below. 

ARGUMENT 

By the Objections and the Response, the SEG 1 Claimants request that the Objection be 

sustained “pending either the dismissal of the preference claims against the Seg 1 Claimants or 

the initiation of preference suits against the holders of the claims subject to the Claim Objections 

by the Trustee.”  See Response at p. 8.  The Response reveals the frivolity of the Objections by 

continuing to argue that the transfers made by the Debtor prior to August 13, 20072 were 

“textbook examples of ‘ordinary course of business’ payments under section 547(c)(2) of the 

Bankruptcy Code” and that the Trustee’s theory of recovery is an “unsupportable” (see Response 

at p. 2) while, at the same time, continuing to assert that the § 502(d) Objections may be 

sustained.  The Objections cannot be sustained if the claims that underlie them lack merit.  

The Receiver does not contend in the Motion, as the SEG 1 Claimants suggest in the 

Response, that a final adjudication of liability must be entered or that a transfer must actually be 

avoided before a § 502(d) objection may be sustained.  To the contrary, the Receiver agrees that 

neither a final adjudication nor actual avoidance of a transfer is required.  The Receiver 

disagrees, however, that the SEG 1 Claimants’ mere allegation of the possible existence of a 

possible avoidable transfer is sufficient to sustain an objection pursuant § 502(d).  Indeed, each 

of the cases relied upon by the SEG 1 Claimants for that proposition (Red Dot, Southern Air, and 

Stoecker) require that, at a minimum, a preliminary judicial determination of liability must be 

made before an objection pursuant to § 502(d) can be sustained.  In continuing to rely upon Red 

                                                 
2  All of the transfers that the SEG 1 Claimants consider to be potentially recoverable by the Trustee 

from the Receiver occurred prior to August 13, 2007.  See Response at Exhibit B. 
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Dot, Southern Air, and Stoecker in the Response, the SEG 1 Claimants actually make that very 

point for the Receiver.   

As the Response highlights, the courts in Red Dot, Southern Air and Stoecker  actually 

required a judicial determination of liability to prevent abuse of § 502(d).  See Response at p. 8 

(citing Red Dot, 313 B.R. 181, 186 (Bankr. S.D.N.Y. 2004) (“initial disallowance should be 

made by judicial determination, whether it be obtained in a claim objection or by some form of 

declaratory judgment action.”); see also Southern Air, 294 B.R. 293, 296 (Bankr. S.D. Ohio 

2003) (the “claim can neither be allowed nor disallowed until the preference matter is 

adjudicated”); Stoecker 143 B.R. 118, 131 (Bankr. N.D. Ill. 1992) (suggesting that a prima fascia 

case would support a judicial determination of liability).  In order for the Objections to be 

successful, therefore, the Court must make a determination that the Receiver is, at a minimum 

likely to be liable to the Estate for avoidable transfers.  The Court cannot make such a 

determination based the Objections.   

The Objections are void of any allegations by the SEG 1 Claimants that the claims the 

Trustee may assert against the Receiver have merit and are void of any request by the SEG 1 

Claimants for the Court to make such a determination.  Indeed, to the extent the merits of the 

underlying avoidance claims are discussed in the Objections and the Response, the SEG 1 

Claimants repeatedly assert that the Trustee’s avoidance claims are entirely without merit that 

neither the SEG 1 Claimants nor the Receiver should have any liability to the Estate on account 

of avoidable transfers.  See Objection at p. 5 (“the Trustee’s preference claims have no merit”); 

see also Response at p. 2 (describing the transfers as “textbook examples of ‘ordinary course of 

business’ payments” and asserting that the Trustee’s theory of avoidance is “unsupportable”).  If 

the claims that provide the basis for objection are not valid in the eyes of the objector, how can 
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the objection be sustained?  While the SEG 1 Claimants’ position is understandable in light of 

the defenses they have asserted in the now pending avoidance actions, the position only serves to 

undermine any basis the Court may have to sustain the Objections pursuant to § 502(d).   

Because the Objections fail to assert or establish any prima fascia claims that the Court may rely 

upon in sustaining the Objections pursuant to § 502(d), the Objections must be stricken.   

CONCLUSION 

The SEG 1 Claimants’ allegations that the Trustee may (but probably does not) have 

claims against the Receiver to avoid transfers that may (but probably will not) result in a liability 

that may give rise to a valid § 502(d) objection is not sufficient to disallow the Receiver’s 

Claims, preliminarily or otherwise.  The Objections are contradictory and meritlesss on their face 

and must be stricken.   

WHEREFORE, the Receiver respectfully requests that this Court enter an order granting 

the Motion, striking the Objections and granting the Receiver such other and further relief as the 

Court may deem appropriate under the circumstances.   

December 15, 2008    Respectfully Submitted 

Robb Evans & Associates, LLC,  
Temporary Equity Receiver for the  
Lake Shore Common Enterprise 

 
Ira Bodenstein (#3126857)   By: /s/ Patrick A. Clisham   
Patrick A. Clisham (#6277264)   One of its attorneys 
Shaw Gussis Fishman Glantz     
   Wolfson & Towbin LLC 
321 North Clark Street, Suite 800 
Chicago, IL 60610 
Tel: (312) 980-3836 
Fax: (312) 275-0584 
pclisham@shawgussis.com 
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